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Before the
FEDERAL COMMUNICATIONS COMMISS~Flf~;",.

t'lashington, D.C. 20554 ;),::11:;[:,;-

In the Matter of

Implementation of the Local Competition
Provisions in the Tel ;communications Act
of 1996

To: The Commission

CC Docket No.96-98

REPLY COMMENTS OF NEXTEL COMMUNICATIONS, INC.

I. INTRODUCTION

Pursuant to Sec tion 1.415 of the Rules of the Federal

Communications Commis::;ion (" Commission"), Nextel Communications,

Inc. ("Nextel") respe :~tfully submits these Reply Comments in the

above-captioned proce~ding.~/ Nextel and approximately 170 other

parties filed Conlment ~ in this proceeding on May 16, 1996.

In light of the short time frame Congress has provided the

Commission to resolv these issues and the enormous number of

comments filed herein Nextel is filing these brief Reply Comments

to address only three lssues which are of significant importance to

Nextel and other Comme ecial Mobile Radio Service (" CMRS") providers

as they attempt to provide new competitive services in an

increasingly competit ve telecommunications marketplace.

Upon review of he comments f:Lled on May 16, 1996, Nextel

asserts that nothinl therein undercuts the validity of its

positions that~ (1) te definition of a "Local Exchange Carrier"

( "LEC":' does not enccnpass any CMRS pray ider or service; (2) the

~/ Notice Of Poposed Rule Making, CC Docket No. 96-98, FCC
96-182, released Apri 19, 1996
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Commission is legal- y authorized to adopt specific national

standards for impleme lting the provisions of Sections 251(b) and

(c) ; and (3) the inter 'onnection arrangements between LECs and CMRS

providers are subjec t to the jurisdiction of the Commission

pursuant to Section

Act") .

-32 of the Communications Act of 1934 ("the

II. DISCUSSION

A. The LEC Definiticin in The Telecommunications Act of 1996 Does
Not Encompass CM~S Services

The Commission rE ceived numerous comments in this proceeding

many of which diffe! on the proper implementation of Sections 251

and 252 of the Telec )mmunications Act of 1996 ("TCA96 1') . Many

commenters agreed tha CMRS carriers are not 11 LECs" and should not

be subject to the 12quirements of Sections 251 (b) or (c) of

TCA96.2-1 As Nextel sated in its Comments, the Commission should

not construe Congres8' definition of a "LEC" to include any CMRS

carrier until such time that a CMRS carrier has become a

II substi tute for lanl line telephone exchange service for a

substantial portion c the communications within [a] State."'ll

Only under these Jnlikely circumstances could a CMRS provider

wield sufficient mar, et power to be a bottleneck to the public

-_._-----

2-/ See, e .. g. ,:omments of American Personal Communications
at p. 1; Vanguard Cel ular Systems, Inc. at p. 20; Bell Atlantic
NYNEX Mobile, Inc. at pp. 1-5; MobileMedia Communications, Inc. at
p. 6, 11; 3600 Ccmmunications ~::ompany at p. 9; and Cox
CommunicationEl, ::nc. It 51.

'll See 47 U.S ,"" Section 332 (c) (3) (A), as amended by the
Omnibus Budget Recon' iliation Act ()f 1993, Pub. L. No. 103-66,
Title VI Section 6002 b), 107 Stat. 312 (1993) ("Budget Act").
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At that time, it would not be

unreasonable to req lire that CMRS provider to fulfill the

requirements of Secti ,n 251 (c), or be subject to the requirements

of Section 251(b) .~/

B. National Uniforl Standards Are Essential To The Rapid
Deployment Of Ne'L Competi tive CMRS Services

Along with many If the commenters in this proceeding, Nextel

continues to believe' hat the Commission's tentative conclusion to

establish national un form standards, explicitly outlining Section

251 interconnection 1 Lghts and obligations, would facilitate the

resolution of equitable and efficient LEC-CMRS

interconnection arraJgements.~/ The Commission has the legal

authority under both Section 251 and Section 332 of the Act to

impose t.hese nat iona standards, and the current state of the

telecommunications m rketplace dictates that national uniform

1./ The Commelts of the National Cable Television
Association, Inc. and Comcast Corporation support Nextel's view on
this issue in that t~y argue that Section 251(c) is only intended
to apply to parties WIO have market power.

~/ The Natio lal Association of Regulatory Utility
Commissioners ("NARUC!) proposed that any CMRS carrier, whether or
not it yields market )ower, should be regulated as a LEC if it is
providing fixed local services. Comments of NARUC at p. 21. This
argument, however, igJ ores Section 332 (c) (3) (a), cited above, which
governs state autho ity over CMRS providers, and it ignores
Congress' intent to egulate CMRS providers only when they have
achieved sufficient m, rket power to become a substitute for the LEC
in an area and ther: by eliminate the market forces that would
otherwise "re9ulate" heir services,

~/ See, e.g, Comments of America's Carriers
Telecommunications Af sociatlon at p" 3; American Communications
Services, Inc" at. p" 0; Arch Communications Group, Inc. at p. 9;
NextLink Communicatio 1S, L" L C. at pp. 17-18; Sprint Corporat.ion at.
p. 13; and Informat iel Technology Industry Council at p. 4.
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standards will speed t he deployment of new services by eliminating

numerous unnecessary ,nd repetitive regulatory hurdles.

With regard to CV'J:RS providers in particular, the Commission

must establish a niform set of rules to govern their

implementation of n gional and nationwide wireless services.

Without explicit federal standards to govern the rights of CMRS

providers, state regulation of interconnection arrangements will

not facilitate Congrfss' goal of rapidly deploying new wireless

services and creating l competitive telecommunications marketplace.

The need for exrLicit national standards is demonstrated by

recent actions of the Kentucky Public Service Commission ("KPSC")

as it implements the ~. tate preemption provisions of Section 332 of

the Act, as amended b' the Budget Act.2/ After Congress preempted

all state regulation f CMRS rates and entry, the KPSC adopted new

rules that, while e_ Lminating the pricing provisions In state

tariffs, reinstated, among others, the requirements that CMRS

carriers (1) file ta iffs describing their wholesale and resale

conditions of serVl:e, (2) obtain prior KPSC approval for

construction, and (3) obtain prior KPSC approval for all transfers

of control and certai I financial dealings.~/

This is :Just an ~xample of the results that are encountered

when Congress establ shes new rules but the Commission does not

establish uniform ru es for state implementation.

2/ See fn. 3, mpra.

~/ See In the Matter Of InquIry into the
Regulation of CelluJar Mobile Telephone Service
Administrative Case N). 344, dated August 5, 1994.

Rather than

Provision and
In Kentucky,
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constructing CMRS sys ems and offering Kentucky consumers new and

enhanced wireless ser' ices, CMRS carriers will be participating in

potentially long procEedings to obtain KPSC construction and tariff

approval (despite thE fact that states no longer have authority

over these matters) c , in the alternative, challenging the "new"

regulatory standards resulting ln potentially longer delays.

Myriad divergent rule do not_ increase competition in the wireless

marketplace and could not have been intended by Congress in either

TCA96 or the Budget A't.

C. Pursuant To Section 332, The Commission Has Jurisdiction To
Enforce LEC-CMRS ,Interconnection Arrangements

To further enSl t-e uniformity l.n the application of CMRS

interconnection right I the Commission must retain its jurisdiction

over the interconne tion arrangements between LECs and CMRS

providers. In the Bulget Act, Congress preempted state authority

over CMRS rates and ntry. It did not alter that preemption ln

TCA96. In fact" TCl96 expressly states that it 11 shall not be

construed to modify

expressly so provided

lmpalr or supersede Federal law unless

. "2/

At this time, n ;;my CMRS carriers are new entrants to the

telecommunications maketplace. They do not control any bottleneck

facilities, they oper te in an increasingly competitive atmosphere

vis-a-vis other CMR providers, and they are attempting to

construct multi-statE and nationwide networks to further enhance

their competit~iveness Congress recognized this in the Budget Act

2/ TCA96 Secti m 601 (c) .
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by establishing a new regulatory structure for CMRS. To conclude

now that TCA96 change::; that structm-e not only writes into TCA96

something that CongrEss did not include, but it also erects new

hurdles for CMRS can iers that will only slow the deployment of

their new enhanced se vices.

Therefore, given the Commission's legal authority to preempt

state regulation of L~C-CMRS interconnection arrangements and the

overwhelming policy :Jstifications for creating a uniform set of

rules to govern inherEltly interstate CMRS services, the Commission

should conclude that Etates have no authority over the rates, terms

or conditions of CMRS interconnection arrangements.

III. CONCLUSION

The purpose of TCA96 was to "advance competition, reduce

regulation in telecorrnunications markets and at the same time to

advance and preserve universal service to all Americans." By

providing a competit ve and uniform regulatory framework

within which CMRS pro' lders can construct and operate new networks,

the Commission will further this goal and ensure more rapid

development of a COT peti tive marketplace. For these reasons,

Nextel respectfully S Ibmits that the Commission should implement
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Sections 251 and 252 n a manner consistent with its Comments and

Reply Comments herein

Respectfully submitted,

NEXTEL COMMUNICATIONS, INC.

By,

Robert S. Foosaner
Senior Vice President 

Government Affairs

Lawrence R. Krevor
Director - Government Affairs

Laura L. Holloway
General Attorney

Nextel Communications, Inc.
800 Connecticut Avenue, N.W.
Suite 1001
Washington, D.C. 20006
202-296-8111

Dated: May 3D. 1996
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